UNITED STATESDISTRICT COURT
DISTRICT OF MAINE
WILLIAM DEVINE,
Plaintiff
V. Docket No. 05-220-P-S

SULLIVAN RIZZO, et al.,

Defendants
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RECOMMENDED DECISION ON DEFENDANTS
MOTION TO DISMISS AND PLAINTIFF'S
MOTION TO AMEND COMPLAINT
In the indant action semming from the dleged use of excessve force in effecting the arrest of
plantiff William Devine, see Amended Complaint and Demand for Jury Trid (“Amended Complaint”)
(Docket No. 4) at 1, defendants Sullivan Rizzo, Andrew Hutchings, Aaron Pepin, Timothy Burton and the
City of Portland seek dismissd pursuant to Federd Rule of Civil Procedure 12(b)(6) of dl five countsof the
Amended Complaint, see generally Defendants Mation To Dismiss All Counts of the Complaint for
Failure To State aClaim Upon Which Relief Can Be Granted (“Motion To Dismiss’) (Docket No. 9). The
plaintiff concedesthat three counts (Countsl|, 111 and V) should be dismissed and seeksleaveto amend his
complaint with respect to the remaining two (Counts | and 1V). See generally Paintiff’s Response to
Defendants Motion To Dismiss and Motion To Amend Complaint (“Motion To Amend”) (Docket Nos.
12-13). For the reasons that follow, | recommend that both the Mation To Dismiss and the Motion To

Amend be granted in part and denied in part.



I. Applicable Legal Standards
A. Motion To Dismissfor Failure To State Claim

“In ruling on amotion to dismiss [under Rule 12(b)(6)], a court must accept astrue dl the factud
dlegations in the complaint and congtrue dl reasonable inferences in favor of the plaintiffs” Alternative
Energy, Inc. v. &. Paul Fire & Marine Ins. Co., 267 F.3d 30, 33 (1st Cir. 2001). A defendant is
entitled to dismisd for falure to Sate a clam only if “it appearsto a certainty that the plaintiff would be
unable to recover under any set of facts” State . Bank & Trust Co. v. Denman Tire Corp., 240 F.3d
83, 87 (1t Cir. 2001); see also Wall v. Dion, 257 F. Supp.2d 316, 318 (D. Me. 2003).

B. Motion To Amend Complaint

Pursuant to Federal Ruleof Civil Procedure 15(a), aparty must seek leave of the court to amend a
pleading if ether the deadline to amend has expired or (asisthe case here) the party dready has amended
its pleading once within the time dlotted by the rule. Such leave “shdl be fredy given when justice s0
requires.”” Fed. R. Civ. P. 15(a). Leave to amend should be granted in the absence of reasons “such as
undue delay, bad faith or dilatory motive on the part of the movant, repesated failure to cure deficiencies by
amendments previoudy dlowed, undue prgudice to the opposing party by virtue of alowance of the
amendment, futility of amendment, etc. . . . . " Fomanv. Davis, 371 U.S. 178, 182 (1962).

In the instant case, the defendants object to the proposed amendment of Counts | and IV on the
ground of futility. See Defendants Reply to Plantiff’ sResponseto the Defendants Motion To Dismissand
Response to the Aaintiff’s Motion To Amend the Amended Complaint (“Defendants Reply”) (Docket
Nos. 14-15) at 25. “In reviewing for ‘futility,” the digtrict court gpplies the same standard of legd

aufficiency as goplies to a Rule 12(b)(6) motion.” Glassman v. Computervision Corp., 90 F.3d 617,



623 (1<t Cir. 1996) (noting that futility “means that the complaint, as amended, would fall to gateaclam
upon which relief could be granted.”).
Il. Factual Context

For purposes of both pending motions, | accept these dlegations of the Amended Complaint as
true:

Devine resides in Portland, Maine. Amended Complaint §1. Defendants Rizzo, Hutchings and
Pepinwere, a dl timesmaterid to thisaction, duly appointed, employed and acting Portland police officers.

[d. 11 2-4.

On December 13, 2004 Rizzo, Hutchingsand Pepin, among others, responded toacall regardinga
possible domestic disturbance. 1d. 112. When Rizzo knocked on the door of Devine sapartment, Devine
answered the door and said, “1 wasjust goingto cal you.” Id. §13. Devine noticed that Rizzo’' sfacewas
angry. Id. 1 14. Devine atempted to tell Rizzo that Devine's girlfriend, Theresa Yarnold, was drunk,
disorderly and argumentative and refused to leave the premises. 1d. 115. Rizzodirected Y arnold to go out
into the hdlway. Id. 16. Rizzo then asked Devineif he hit Yarnold, and Devine replied that he did not
and again tried to explain that he wanted Y arnold removed from the premises because of her disorderly
conduct and that this was not the first time he had requested that police remove Yarnold. Id. § 17.

Rizzo responded by grabbing Deving s arm, pulling it behind his back forcefully, pushing Devine
down on a couch, jamming his knee or foot into Devine sright ribs and teling Devine that he was under
arrest. 1d. 18. Rizzo then proceeded to apply pressureto Devine sback usng hisknee and/or hisfeet.
Id. 119. Rizzo hdd Devine pinned on the couch until other police officers arrived at the gpartment. 1d.

20. Devinewas not resgting arrest. 1d. § 21.



Hutchings and Pepin responded to Devine' sapartment shortly after Rizzo kneed or kicked Devine
in the ribs and pinned him to the couch. Id. §22. Devinedid not resst arrest. 1d. 123. Devine did not
assault, or try to assault, Rizzo a any time on December 13, 2004. Id. 124. Devine complied with dl
orders given by Rizzo. 1d. 1125. Devine was giving up his hands to be handcuffed. Id. 1 26. Pepin and
Hutchings gpplied the handcuffsin avery rough manner. Id. 127. Rizzo applied pressureagaingt Devine's
back and/or ribswhile Pepin and Hutchingswere cuffing Devine. 1d. §/28. Hutchingshad reason to believe
Y arnold was potentialy aggressive to Devine because he had removed Y arnold from Devine s gpartment
on August 5, 2004 for being intoxicated and argumentative. 1d. § 29.

Devine told the officers they were hurting him. Id. §30. Rizzotold himto “shut up.” Id. {1 31.
Devine was upset by what fdt like unnecessary police brutdity. 1d. 32. Devinewas not obstructing the
police officers. 1d. §33. Devineinformed the officers that he wasin alot of pain. 1d. 35. Devinewas
then pulled up to hisfeet, placed in a cruiser and taken to the Cumberland County Jail. 1d. 36. Devine
informed the staff at the jall that he was hurt and requested medicd trestment. 1d. § 37. Thejal gaff
photographed Devine storso. 1d. §38. Devine sustained severe bruising to hischest wall and brokenribs.

Id. § 39. He was not able to obtain bail until December 18, 2004, on which date he sought medica
treatment at the emergency room at Maine Medical Center. 1d. f140-41. Devine sinjurieswere caused
by Rizzo's use of excessveforce. 1d. 42.

Devine was charged with assault. 1d. 143. He pled to an assault and received a$500 fine. 1d.

[11. Analysis
In Count | of his Amended Complaint, Devine invokes 42 U.S.C. § 1983, assarting that the

defendant officers (Rizzo, Hutchingsand Pepin) subjected him to adeprivation of hiscongtitutiond rightsto



(1) bodily integrity, (ii) freedom from the use of unreasonable force and (iii) due process pursuant to the
Fourth, Fifth and Fourteenth amendments of the United States Condtitution. Seeid. §148. Count Il aleges
aclam of supervisory liability pursuant to section 1983 againgt Portland Chief of Police Timothy Burton;
Count I11 dlegesaclam of municipd liability pursuant to section 1983 againg the City of Portland; Count
|V dlegesthat Rizzo committed assault; and Count V alegesaviolatiion of 1I5M.R.SA. 8§ 704. Seeid. 1
50-70.

Devine expresdy concedes that Counts 11, 111 and V should be dismissed and seeks to amend
Counts | and IV. Seegenerally Motion To Amend. In seeking amendment of the latter two counts, he
acknowledges — as argued by the defendants — that (i) Count | as pleaded failsto clarify that it is brought
agang Rizzo, Hutchings and Pepin in their individua capacities and (i) Count |V as pleaded fallsto dlege
gpecific intent on Rizzo's part in the commisson of the commontlaw tort of assault. Seeid.; see also
Motion To Dismissat 4-5; 12-13. Heaso seemingly concedesthat any causes of action asserted in Count
| gpart from use of excessve force in contravention of the Fourth Amendment fall by the wayside. See
generally Motion To Amend.* However, he does not go so far as to concede that Counts | and IV as
currently pleaded fall to state aclam. See generally Motion To Amend.

As it happens, Devine's acknowledged failure to plead specific intent would have entitled the
defendants to dismissal of Count 1V absent Devine's request to amend his complaint to cure that defect
(which | have recommended, infra, begranted). See, e.g., Halev. Antoniou, No. CV-02-185, 2004 WL
1925551, at * 3 (Me. Sup. Ct. duly 29, 2004) (“ An actor issubject to ligbility to another for assault if (a) he

actsintending to cause aharmful or offengve contact with the person of the other or athird person, or an

! Devine failed to tender a proposed amended complaint, engendering needless ambiguity with respect to the precise
(continued on next page)



imminent gpprehension of such a contact, and (b) the other is thereby put in such imminent gpprehension.
Where the actor does not act intentiondly, he will not beliableto the other for an apprehension caused by
hisactions”) (citations and internal quotation marks omitted).

The defendantslikewise are correct that the“bodily integrity” and*due process’/*probabl e cause”
components of Count | fail to state aclaim pursuant to which rdief can be granted. See Motion To Dismiss
a 6-8. Fromal that appears, the“bodily integrity” dlegationismerdly areiteration of the excessve-force
clam; Devine does not plead factstending to show aninvasion of hisrightto privacy. Compare, e.g., Poe
v. Leonard, 282 F.3d 123, 135-39 (2d Cir. 2002). And any assertion of arrest without probable cause
and/or without due process of law is barred by the doctrine of collateral estoppel, Devine having pleaded
guilty to assault following his December 13, 2004 arrest. See Complaint §[143-44; seealso, e.g., Glantz
v. United Sates, 837 F.2d 23, 25 (1st Cir. 1988) (“Itis. . . beyond doubt that issue preclusion appliesto
afederd avil rights action following a crimind conviction in astate court.”); Fontneau v. United States,
654 F.2d 8, 9-10 (1« Cir. 1981) (plaintiff was collaterdly estopped, as result of entry of guilty pleain
crimind tax-evasion casein circumstancesin which hewas afforded full and fair opportunity to litigate issue
of fraud, from rdlitigating issue in subsequent civil suit).

This leaves the excessve-force alegation of Count I. The defendants rely on casdaw from the
United States Court of Appedsfor the Eighth Circuit, including Johnson v. Outboard Marine Corp., 172
F.3d 531 (8th Cir. 1999), for the proposition that “in order to sue apublic officid in hisor her individud
capacity, aplantiff must expresdy and unambiguoudy state sointhepleadings, otherwise, it will be assumed

that the defendant is sued only in hisor her officid capacity.” Johnson, 172 F.3d at 535; seealso Motion

contours of the amendments he proposes to make. Counsel for the plaintiff is reminded that the better practice isto
(continued on next page)



ToDigsmissa 4-5. However, the Firgt Circuit hasdeclined to adopt a“formdistic * bright-line test requiring
a plantiff to use specific words in his or her complaint in order to pursue a particular defendant in a
particular capacity.” Powell v. Alexander, 391 F.3d 1, 22 (1st Cir. 2004) (noting, nonetheless, that “we
do not encourage the filing of complaints which do not clearly specify that a defendant s sued in an
individud capacity.”). The defendants accordingly fal short of demongtrating entitlement to dismissal of
Count | on that basis. In any event, as discussed infra, Devine has proposed amending his complaint to
clarify that it isbrought against the defendant officersin thar individua capacities, and | have recommended
that this request be granted as concerns Rizzo 2

The defendants accordingly are entitled to dismissal of Countsll, 111 and V intheir entirety, aswdll
as those portions of Count | aleging causes of action other than use of excessve force in contravention of
the Fourth Amendment.

| turnto the Motion To Amend. Therein, Devine seeksto amend two counts (Counts| and 1V) to
(i) “state unambiguoudy that [Rizzo, Hutchings and Pepin] are being sued in ther individud capacitieq,]”
(i) “ separate the Fourth Amendment ‘excessive force' complaint from Count | and plead it as a separate
count for clarification purposes’ and (iii) “plead specific intent on the part of Defendant Rizzo concerning the
common law claim of assault.” Motion To Amend & [2] 2

As noted above, Devine has not tendered a proposed amended complaint; however, like the

defendants, | construe his motion assignaing that he proposesto press only the“excessveforce,” and not

accompany a motion to amend a complaint with the tender of a proposed amended complaint.

2\While Count | as pleaded can be construed as aclaim against the City of Portland (via suit against the defendant police
officersin their representative capacities, see, e.g., Burrell v. Hampshire County, 307 F.3d 1, 7 (1t Cir. 2002)), Devinein
effect concedes that he has no case against the city, see generally Motion To Amend.

% Counsel for the plaintiff isreminded that all memoranda filed in this court shall contain page numbers at the bottom
of each page. Loc. R. 7(e).



the“bodily integrity” and“ due process’/“ probable cause’ components, of Count |. See Defendants Reply
a 2. Inany event, for reasonsdiscussed above, areassertion of those additiona aspects of Count | agangt
the officersin their individua capacities would be futile inasmuch asthose aspectsfail to Sateacamasto
which relief can be granted.

Beyond this, the defendants oppose the Motion To Amend on grounds that (i) an excessive-force
cam agang Rizzo, Hutchings and Pepin intheir individua capacitieswould befutile becausether dleged
conduct fallswithin the umbrellaof reasonableuse of forceto effectuate an arrest, and (ii) even were Devine
permitted to alege that Rizzo acted with specific intent in assaulting him, “there would still be no support
whatsoever for aclam that Sgt. Rizzo intended to cause the plaintiff to have an gpprehension of animminent
battery (as opposed to the plaintiff’ s deliberation about theincident initsaftermath.).” Defendants Reply &
3-5. | agreethat the maintenance of suit againgt Hutchingsand Pepinintheir individua capacitiesonacdam
of excessve force would befutile. However, that isnot the case with respect to the proposed amendment
to assert excessve-force and assault dams agangt Rizzo.

The dleged conduct of Rizzo — infliction of abegating severe enough to bruise Devineg' s chest wall
and bresk his ribs even though Devine was cooperating and not ressting arrest — clearly satesaclamfor
useof excessveforce. See, e.g., Alexisv. McDonald' sRests. of Mass., Inc., 67 F.3d 341, 352 (1« Cir.
1995) (“In the Fourth Amendment setting, aviable excessive force clam must demondtrate that the police
defendant’s actions were not objectively reasonable, viewed in light of the facts and circumstances
confronting him and without regard to his underlying intent or motivation.”); Burbank v. Davis, 227 F.
Supp.2d 176, 187 (D. Me. 2002) (“Gratuitous and completely unnecessary acts of violence by thepolice

during a seizure violate the Fourth Amendment.”) (citation and interna quotation marks omitted).



By contrast, Hutchings and Pepin are aleged merdly to have handcuffed Devine “in avery rough
manner” without inflicting noteworthy injury, Devine having attributed theinjuries of which he complainsto
Rizzo's use of excessve force. Amended Complaint Y27, 42. WhiletheFirst Circuit has stated that “a
tridworthy ‘ excessveforce clamisnot precluded merely because only minor injurieswereinflicted by the
sazured,]” Alexis, 67 F.3d at 353 n.11, it has Sgnaled agreement with the proposition that at least ade
minimis injury must be shown to sustain a cause of action for excessve force predicated on handcuffing
during arrest, see Bastien v. Goddard, 279 F.3d 10, 14-15n.7 (1<t Cir. 2002). Moreover, the First
Circuit has hdd insufficient to survive dismissd pursuant to Rule 12(b)(6) a plantiff’s dam that officers
employed excessve force when, in the course of hisarrest, they handcuffed him forcefully “by pushing his
ams behind his back, causng injury exacerbated by prior non-obvious injuries” Pefia-Borrero v.
Estremeda, 365 F.3d 7, 12 (1st Cir. 2004). The court concluded that, in view of the unknown
circumgtances facing officers as they entered the plaintiff’ s house to effectuate his arrest, “the alegations
demondtrate no morethan the degree of physica coerciontypicadly attendanttoanarrest.” Id. (ctaionand
internd quotation marks omitted). | perceive no meaningful digtinction between the dlegationsat issuein
Pefia-Borrero and those made by Devine with respect to Hutchings and Pepin. Accordingly, | agreewith
the defendants that an amendment to assert an excessve-force dam againg those two officers in ther
individua capacitieswould be futile.

| turn findly to Devine s mation to amend his complaint to dlege that Rizzo acted intentiondly in
alegedly assaulting him. See Motion To Amend at [2]. The defendants objection to thisamendment on
the ground that such an dlegaion of intentiona conduct would lack “support” (thus rendering the
amendment futile) isnot well-taken. “State of mind, including motive and intent, may be averred generdly.”

Educadores Puertorriquefios en Accién v. Hernandez, 367 F.3d 61, 66 (1st Cir. 2004) (footnote,



citations and internal quotation marks omitted). Devine's proposed amendment of his assault clam

accordingly should be dlowed.
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V. Conclusion

For the foregoing reasons, | recommend that the defendants motion to dismissbe GRANTED
with respect to those portions of Count | asserting causes of action other than excessive force in
contravention of the Fourth Amendment, and Counts I, 11l and V in ther entirety, and otherwise
DENIED, and that the plaintiff’ smotion to amend hiscomplaint beGRANTED with respect to assertion
of excessve-forceand civil-assault damsagaing Rizzoin hisindividud capacity, and otherwise DENIED.
I the court agreeswith thisrecommended decision, | further recommend thet the plaintiff bedirected tofile
an amended complaint consstent herewith no later than five (5) business daysfollowing theissuance of an

order affirming this recommended decision.

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after thefiling of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
thedistrict court and to appeal the district court’s order .-

Dated this 14th day of June, 2006.
/s David M. Cohen

David M. Cohen
United States Magistrate Judge
Plaintiff
WILLIAM DEVINE represented by JACQUELINE L. GOMES
LAW OFFICE OF JACQUELINE
GOMES

55 STROUDWATER STREET
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V.
Defendant
SULLIVANRIZZO

Defendant
ANDREW HUTCHINGS

Defendant

represented by

represented by

WESTBROOK, ME 04092
207-854-1210

Email: jackie@jacquelinegomes.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

MICHAEL A. CUNNIFF
MCCLOSKEY, MINA & CUNNIFF,
LLC

12 CITY CENTER

PORTLAND, ME 04101
207-772-6805

Fax: 207-879-9374

Emal: meunniff@lavmmec.com

LEAD ATTORNEY

ATTORNEY TO BE NOTICED

KIMBERLY L. MURPHY
MCCLOSKEY, MINA & CUNNIFF,
LLC

12 CITY CENTER

PORTLAND, ME 04101

(207) 772-6805

Emall: kmurphy@lavmmec.com
ATTORNEY TO BE NOTICED

MICHAEL A. CUNNIFF
(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

KIMBERLY L. MURPHY
(See above for address)
ATTORNEY TO BE NOTICED



AARON PEPIN represented by MICHAEL A. CUNNIFF
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

KIMBERLY L. MURPHY

(See above for address)
ATTORNEY TO BE NOTICED

Defendant

MICHAEL CHITWOOD represented by MICHAEL A. CUNNIFF

TERMINATED: 02/24/2006 (See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED
KIMBERLY L. MURPHY
(See @bove for address)
ATTORNEY TO BE NOTICED

Defendant

CITY OF PORTLAND represented by MICHAEL A. CUNNIFF
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED
KIMBERLY L. MURPHY
(See above for address)
ATTORNEY TO BE NOTICED

Defendant

TIMOTHY BURTON represented by MICHAEL A. CUNNIFF

in official capacity as Chief of Police (See above for address)

for the City of Portland LEAD ATTORNEY
ATTORNEY TO BE NOTICED

KIMBERLY L. MURPHY
(See above for address)
ATTORNEY TO BE NOTICED
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